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Estado de direito: fundamentos, historia, teoria e critica. Separacdo de poderes: novos
desequilibrios. Democracia, Estado social e direitos humanos. Estado de direito na América
Latina e Brasil: autoritarismo e democracia. Leis injustas e desobediéncia civil. Estado de
excecdo. Estado de direito: crise e desafios contemporaneos. Estado de direito e soberania no
contexto internacional.

Metodologia: semindrios, debates e aulas expositivas dialogadas.

Avaliacao: Apresentacdo de semindrios, participa¢dao nos debates, resenhas (10 pontos — peso
2) e elaboragao de trabalho final (10 pontos — peso 3). Média final: pontuagdo obtida (maximo
50 pontos) dividida por 5 (cinco).

Trabalho final: sobre um dos temas das aulas e respectiva bibliografia adotada; na forma de
artigo cientifico; devera possuir entre 12 e 15 paginas de texto (excluindo-se as paginas relativas
a capa e a bibliografia, e desconsiderando-se os espaco dedicados as notas e ao
resumo/abstract), e; ser redigido em fonte times new roman, 12, com espacamento entre linhas
L,5.

Prazo para entrega das resenhas: 1 24/10/22 e 2% 12/12/22

Prazo para entrega do trabalho final: 13/02/2023

Envio para: trabalhos.casamasso@gmail.com

AULA 1-30/08
Apresentagdo do programa da disciplina. Organizag¢ao dos seminarios.

AULA 2
ESTADO E DIREITO - 06/09

Bibliografia basica:

HELLER, Hermann. Teoria do Estado. Sao Paulo: Mestre Jou, 1968. (Secao 3%, Cap. |
Suposig¢des historicas do Estado atual. p. 157-172).
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Bibliografia complementar aula 2:

HOBBES, Thomas. Leviatd. Sao Paulo: Abril Cultural, 1983. Caps. XXI e XXVI. p. 129-136
e 161-174.

LOCKE, John. Segundo tratado sobre o governo civil. Sio Paulo: Abril Cultural, 1983. Caps.
XI, XII e XIV.p. 86-92 ¢ 98-101.

MATTEUCCI, Nicola. Soberania. In BOBBIO, Norberto; MATEUCCI, Nicola; PASQUINO,
Gianfranco. Dicionario de Politica. v. 2. 5.ed. Brasilia: UNB: 2000, p. 1179-1188.

ROUSSEAU, Jean-Jacques. Do contrato social. Sao Paulo: Abril Cultural, 1983. Livro II,
caps. VI e VII e Livro III, cap. X 53-59 ¢ 99-101.

TAMANAHA, Brian. Law and Society. In: PATTERSON, Dennis (Ed.). 4 Companion to
Philosophy of Law and Legal Theory. 2.ed.:Wiley-Blackewell, 2010. p. 368-380.

AULAS 3,4,5¢6 )
ESTADO DE DIREITO: FUNDAMENTOS, CONCEITO, TEORIA E CRITICA

AULA 3 -13/09
Bibliografia basica:

SELLERS Mortimer N. S. What Is the Rule of Law and Why Is It So Important? In
SILKENAT R. James; HICKEY Jr., James E.; BARENBOIM, Peter D. (Eds.) The Legal
Doctrines of the Rule of Law and the Legal State (Rechtsstaat). London: Springer, 2014, p. 1-
14.

TAMANAHA Brian Z. A Concise Guide to the Rule of Law. In: PALOMBELLA, Gianluigi;
WALKER, Neil. Relocating the Rule of Law. Oxford / Portland: Hart Publising, 2009. p. 3-
16.

AULA 4 -20/09

Bibliografia basica:

RAZ, Joseph. The Rule of Law and its virtue. In: BELLAMY, Richard (Ed.). The Rule of Law
and the Separation of Powers. New York: Routledge, 2005, p. 77-93.

MARMOR, Andrei, The Ideal of the Rule of Law. /n PATTERSON, Dennis (Ed.). 4
Companion to Philosophy of Law and Legal Theory. 2.ed.:Wiley-Blackewell, 2010. p. 666-
674.
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AULA 5 -27/09
Bibliografia basica:

WALDRON, Jeremy. The Concept and the Rule of Law. Georgia Law Review. v. 43. n. 1.
Disponivel em: <http://digitalcommons.law.uga.edu/lectures pre arch lectures sibley/29>.

AULA 6 — 04/10
Bibliografia basica:

KRYGIER, Martin Evald John, The Rule of Law: An Abuser's Guide. University of New
South Wales Law Research Paper No. 2007-4, Abuse: the dark side of fundamental rights,
Andrés Sajo, ed., Eleven International Publishing Company, 2006. Disponivel em:

SRN: https://papers.ssrn.com/sol3/papers.cfm?abstract id=952576

WALDRON, Jeremy. The Rule of Law as an Essentially Contested Concept. In
MEIERHENRICH, Jens; LOUGHLIN, Martin. The Cambridge Companion to the Rule of
Law. Cambridge: Cambridge University Press, 2021, p. 121-136.

Bibliografia complementar aulas 3,4, 5 e 6:
CHEVALLIER, Jacques. O Estado de direito. Belo Horizonte: Forum, 2013.

COSTA, Pietro. O Estado de direito: uma introducao historica. In: COSTA, Pietro; ZOLO,
Danilo. O Estado de Direito: historia, teoria, critica. Sao Paulo: Martins Fontes, 2006: p. 95-
198.

FULLER, Lon. The morality of law. Revisited edition. New Haven: Yale University Press,
1969.

JOUANIJAN, Olivier. Estado de direito. In: ALLAND, Denis; RIALS, Stéphane. Dicionario
da cultura juridica. Martins Fontes: Sdo Paulo, 2012. p.709-714.

KRYGIER, Martin. False Dichotomies, True Perplexities, and the Rule of Law. In SAJ 0,
Andras (ed.) Human Rights with Modesty: the Problem of Universalism. London: Springer,
2004, p. 251-277.

MARAVALL, José Maria. The Rule of Law as a Political Weapon. In Rule of Democracy
and Rule of Law. In MARAVALL, J. M.; PRZEWORSKI, A. Democracy and the Rule of
Law. Cambridge: Cambridge University Press, 2003, p. 261-301.

SHKLAR, Judith. Political Theory and the Rule of Law. In HUTCHINSON, A.C.;
MONAHAN, P. (eds). The Rule of Law: Ideal or Ideology. Toronto: Carswell, 1987, p. 1-16.

TAMANAHA, Brian. Functions of the Rule of Law. In MEIERHENRICH, Jens;
LOUGHLIN, Martin. The Cambridge Companion to the Rule of Law. Cambridge: Cambridge
University Press, 2021: 221-236.
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TAMANAHA, Brian Z. The dark side of the relationship between the rule of law and
liberalism . NYU Journal of Law & Liberty, New York.Vol. 3, p. 516-54 2008.

UPHAM, Frank K. The Illusory Promise of the Rule of Law. In SAJO, Andras (ed.) Human
Rights with Modesty: the Problem of Universalism. London: Springer, 2004, p. 279-213.

ZOLO, Danilo. Teoria e critica do Estado de direito. In: COSTA, Pietro; ZOLO, Danilo. O
Estado de Direito: historia, teoria, critica. Sao Paulo: Martins Fontes, 2006: p. 3-94.

AULAS 7,8,9¢10
ESTADO DE DIREITO, CONSTITUCIONALISMO, DEMOCRACIA E DIREITOS
HUMANOS

AULA 7-11/10
Bibliografia basica:

HOLMES, Stephen. El precompromiso y la paradoja de la democracia. In: ELSTER, Jon;
SLAGSTAD, Rune. Constitucionalismo y democracia. México D.F.: Fondo de Cultura
Econdémica, 1999, p. 217-262.

AULA 8 -18/10
Bibliografia basica:

O'DONNELL, Guillermo. La irrenunciabilidad del Estado de Derecho. Revista
Instituciones y Desarrollo N°8 y 9 (2001) pags. 43-82. Institut Internacional de
Governabilitat de Catalunya, Corsega 255, 5° 108036 Barcelona, Espanya. Disponivel em:
<https://corteidh.or.cr/tablas/19745a.pdf>

O'DONNELL, Guillermo. Poliarquias e a (in)efetividade da lei na América Latina. Novos

Estudos, Sao Paulo, n® 51, p. 37-61. Disponivel em:
<https://unpabimodal.unpa.edu.ar/bibliogratia/00-A0190/00-A0190.pdf>

AULA 9 -25/10
Bibliografia basica:

ELSTER, Jon. Majority Rules and Individual Rights. SHUIE, Stephen; HURLT, Susan. In
On Human Rights. The Oxford Amnesty Letures 1993: 175-216.

GARGARELLA, Roberto. The majoritarian Reading of the rule of law. In: MARAVALL,
José Maria; PRZEWORSKI. Democracy and the rule of law. New York: Cambridge, 2003. p.
147-167.
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AULA 10 - 01/11
Bibliografia basica:

VILHENA, Oscar. A desigualdade e a subversao do estado de direito. Revista internacional
de direitos humanos. Sao Paulo. N° 6. Ano 4. p. 29-51. 2007. Disponivel em:
<https://www.scielo.br/j/sur/a/6b8m4wk LXMwkv8K QFmW 8Nsy/?format=pdf&lang=pt >

HAYEK, F. A. O caminho da serviddo. 6. ed. Sdo Paulo: Instituto Mises Brasil, 2010. (Cap.6
A planificacdo e o Estado de direito. p. 81-100)

Bibliografia complementar aulas 7, 8, 9 e 10:

DIAZ, Elias. Estado de derecho y democracia. Anuario de la Faculada de Derecho. Badajoz,
n. 19-20. p. 201-217.

FEREHOHN, Jonh; PASQUINO, Pasquale.Rule of Democracy and Rule of Law. In
MARAVALL, J. M.; PRZEWORSKI, A. Democracy and the Rule of Law. Cambridge:
Cambridge University Press, 2003, p. 242-260.

HABERMAS, Jurgen. On the Internal Relation between the Rule of Law and Democracy.
Oxford, Cambridge. European Journal of Philosophy. p 12-20.

HUTCHINSON, Allan C.; MONAHAN, Patrick J. Democracy and the rule of law. In: The
Rule of Law: Ideal or Ideology. New York: Transnational Publishers, 1987. p. 97-123.

GARGARELLA, Roberto. Constitutionalism and the Rule of Law. In The Cambridge
Companion to the Rule of Law. Cambridge: Cambridge University Press, 2021: p. 425-442.

KRYGIER, Martin. Democracy and the Rule of Law. In The Cambridge Companion to the
Rule of Law. Cambridge: Cambridge University Press, 2021: p. 406-424.

JONES, Harry W., The Rule of Law and the Welfare State. Columbia Law Review. n. 58, p.
143-156, 1958.

LACEY, Nicola. Populism and the Rule of Law. In MEIERHENRICH, Jens; LOUGHLIN,
Martin. In The Cambridge Companion to the Rule of Law. Cambridge: Cambridge University
Press, 2021: p. 458-473.

O'DONNELL, Guillermo. Democracia delegativa? Novos Estudos CEBRAP. N° 31, outubro
1991, p. 25-40.

O’DONNELL, Guillermo. Why The Rule Of Law Matters. Journal of Democracy, Volume
15, Number 4, October 2004, Baltimore. pp. 32-46

PEERENBOOM, Randall. Human rights and rule of law: what’s the relationship? Research
Paper No. 05-31. Acesso em: <http://ssrn.com/abstract=816024>. p. 1-32.

ROSENFELD, Michel. The rule of law, and the legimacy of constutional democracy.
Cardozo Law School Jacob Burns Institute for Advanced Legal Studies. March 2001 Working


https://www.amazon.com/s/ref=dp_byline_sr_book_1?ie=UTF8&text=Allan+C.+Hutchinson&search-alias=books&field-author=Allan+C.+Hutchinson&sort=relevancerank
https://www.amazon.com/s/ref=dp_byline_sr_book_2?ie=UTF8&text=Patrick+J.+Monahan&search-alias=books&field-author=Patrick+J.+Monahan&sort=relevancerank
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Paper Series No. 36. Acesso em: <http://papers.ssrn.com/paper.taf?abstract 1d=262350>. p.
2-19.

AULA 11 -08/11
ESTADO DE DIREITO E SEPARACAO DE PODERES

Bibliografia basica:

CITTADINO, Gisele. Poder Judiciario, ativismo judicial e democracia. Revista da Faculdade
de Direito de Campos, Campos dos Goytacazes, Ano 1[, n°2 e Ano 111, n° 3, 138-144, 2001-
2002.

FEREJOH, John. Judicializing Politics, Politicizing Law. Law and Contemporary Problems,
Vol. 65, No. 3, The Law of Politics (Summer, 2002), pp. 41-68.

Bibliografia complementar aula 11:

ACKERMAN, Bruce. 4 nova separagdo de poderes. Rio de Janeiro, Lumen Juris, 2013. p.
11-63.

AVRITZER, Leonardo. Democracia na América Latina: da inovagao institucional ao velho
problema do equilibrio entre os poderes. Revista USP. Sao Paulo. n. 109. p. 75-86.
abril/maio/junho 2016.

KOERNER, Andrei. Ativismo judicial? Novos Estudos Cebrap. Sao Paulo, n. 96, p. 69-85,
jul. 2013.

MAUS, Ingeborg. Judiciario como superego da sociedade o papel da atividade
jurisprudencial na "sociedade 6rfa". Novos Estudos Cebrap. Sdo Paulo, n. 58, p. 183-202,
nov. 2000.

VIANNA, Luiz Werneck; BURGO, Marcelo Baumann; SALLES, Paula Martins.
Dezessete anos de judicializagdo da politica. Tempo Social, revista de sociologia da USP, Sao
Paulo: v. 19, n. 2, 39-85.

VIEIRA, Oscar Vilhena. Supremocracia. Revista Direito GV, Sao Paulo, n.
4(2), p.441-464, jul-dez 2008.

AULA 12 -22/11
ESTADO DE DIREITO E ESTADO DE EXCECAO

Bibliografia basica:

DYZENHAUS David. States of emergency. In: ROSENFELD, Michel; SAJO, Andras. The
Oxford handbook of comparative constitutional law. Oxford: Oxford University Press: 2012.
p. 442-462. (21 p.)


http://papers.ssrn.com/paper.taf?abstract_id=262350
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ROSSITER, Clinton Lawrence. Constitutional dictatorship: crisis government in the modern
democracies. New York. Princeton University Press, 1948. (Cap. I Constitutional
Dictatorship, p. 3- 14.

Bibliografia complementar aula 12:

DIAZ, Elias. Carl Schmitt: la destruccion del estado de derecho. Revista juridica Universidad
Autonoma de Madrid. Madrid. n; 8, 2003. pags. 143-162.

LAZAR, Nomi Claire. States of Emergency in Liberal Democracies: Cambridge: Cambridge
University: 2009: p. 1-12

LOCKE, John. Segundo tratado sobre o governo civil. Sio Paulo: Abril Cultural, 1983. Caps.
XL XIL e XIV. (11 p.).

ZWITTER, Andrej. The Rule Of Law In Times Of Crisis: Legal Theory on the State of
emergency in liberal democracy. in Archives for Philosophy of Law and Social Philosophy
98, 2012: 95., University of Groningen Faculty of Law Research Paper No. 10/2013.
Disponivel em: <https://ssrn.com/abstract=2369335>. (36 p.)

AULA 13 -29/11
ESTADO DE DIREITO NO CONTEXTO INTERNACIONAL

Bibliografia basica:

CHESTERMAN, Simon. An International Rule of Law? The American Journal of
Comparative Law, Vol. 56, No. 2 (Spring, 2008), p. 331-361.

VENTER, Francois. The Rule of Law as a Global Norm for Constitutionalism. In
SILKENAT R. James; James E., HICKEY Jr. BARENBOIM, Peter D. (Eds) The Legal
Doctrines of the Rule of Law and the Legal State (Rechtsstaat). London: Springer, 2014, p 91-
104.

Bibliografia complementar aula 13:

FERRAIJOLI, Luigi. 4 soberania no mundo moderno. Nascimento e crise do Estado nacional.
Sao Paulo: Martins Fontes, 2002. p. 1-4; 37-63.

HURD, Ian. Three models of the international rule of law. Eidos. n. 23. 2015. p. 37-48.

BEAULAC, Stéphane. The Rule of Law in International Law Today. /n: PALOMBELLA,
Gianluigi; WALKER, Neil. Relocating the Rule of Law. Oxtord / Portland: Hart Publising,
2009. p. 197-224.

HUMPHREYS, Stephen. An “International Rule of Law Movement”? In The Cambridge
Companion to the Rule of Law. Cambridge: Cambridge University Press, 2021:
p. 474-493.

ORFORD, Anne. A Global Rule of Law. In The Cambridge Companion to the Rule of Law.
Cambridge: Cambridge University Press, 2021: p. 538-565


https://dialnet.unirioja.es/servlet/revista?codigo=5586
https://dialnet.unirioja.es/servlet/revista?codigo=5586
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PHILPOTT, Daniel, "Sovereignty", The Stanford Encyclopedia of Philosophy (Summer 2016
Edition), Edward N. Zalta (ed.), URL =
<https://plato.stanford.edu/archives/sum2016/entries/sovereignty/>.

WALDRON, Jeremy. Are Sovereigns Entitled to the Benefit of the International Rule of
Law? The European Journal of International Law. Vol. 22 no. p. 315-343.

WALDRON, Jeremy. The Rule of International Law. Harvard Journal of Law & Public
Policy. v.30. 2006. p. 15-30.

AULA 14 -06/12
LEIS INJUSTAS E DESOBEDIENCIA CIVIL

Bibliografia basica:

RAZ, Joseph. Civil disobedience. In: BEDAU, Hugo Adam. (Ed.) Civil disobedience in
focus. New York: Routledge, 1991. p. 159-169.

RIVERS, Julian. The Interpretation and Invalidity of Unjust Laws. In: DYZENHAUS, David.
Recrafting the Rule of Law: The Limits of Legal Order. Oxford: Hart, 1999. p. 40-65.

Bibiografia complementar aula 14:
FINNIS, John. Natural law and natural rights. Oxford: 2005. p. 351-368.

HALDEMANN, Frank. Gustav Radbruch vs. Hans Kelsen: A Debate on Nazi Law.
Ratio Juris. Vol. 18 No. 2 June 2005. p. 162-78.

LOCKE, John. Segundo tratado sobre o governo civil. Sao Paulo: Abril Cultural, 1983. Cap.
XIX. p. 118-131.

PAPPE, H. O. On the Validity of Judicial Decisions in the Nazi Era. 1960. The Modern Law
Review 23: p. 260-5.

RIVERS, Julian. The Interpretation and Invalidity of Unjust Laws. In: DYZENHAUS, David.
Recrafting the Rule of Law: The Limits of Legal Order. Oxford: Hart, 1999. p. 40-65.

BROWNLEE, Kimberley. Civil desobedience. The Stanford Encyclopedia of
Philosophy. Fall 2017 Edition; Edward N. Zalta (ed.)
Acesso: <https://plato.stanford.edu/archives/fall2017/entries/civil-disobedience/>.

RAWLS, John. Definition and justification of civil disobedience. In: BEDAU, Hugo Adam.
(Ed.) Civil disobedience in focus. New York: Routledge, 1991. p. 103-121.


http://www2.warwick.ac.uk/fac/soc/law/staff/academic/brownlee/
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AULA 15-13/12
CONSIDERACOES SOBRE O ESTADO DE DIREITO A PARTIR DAS LEITURAS E
DEBATES REALIZADOS. ENCERRAMENTO

CRONOGRAMA DAS AULAS

AULA 1 30/ago
AULA 2 06/set

AULA 3 13/set

AULA 4 20/set

AULA 5 27/set

AULA 6 04/out
AULA 7 11/out
AULA 8 18/out
AULA9 25/out
AULA 10 | O1/nov
AULA 11 | 08/nov
AULA 12 | 22/nov
AULA 13 | 29/nov
AULA 14 | 06/dez
AULA 15 | 13/dez




